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(i) 


QUESTIONS PRESENTED 
I 


Are invoices and receipted bills kept in the regular 
course of business admissible in evidence over objection 
to corroborate sworn testimony as to gross receipts and 


operating expenses for a given year ? 


Il 


Where the evidence upon which an award of alimony 
was predicated upon granting a divorce is not shown or 
known, but in fact was granted upon the testimony of the 
wife alone, and where the uncontradicted evidence ina 
subsequent motion shows the former wife steadily em- 
ployed and in receipt of an increase in salary since the 
award and in possession of assets not theretofore made 
known, and that she presently enjoys a net take home pay 
in excess of the combined net business operating earnings 
of both the former husband and his present wife, and where 
no children are involved or any other need of financial aid 
shown, is it an abuse of discretion for the court to reduce 
alimony from $65.00 to $40.00 monthly? 


COUNTER STATEMENT OF THE CASE . . . . 
SUMMARY OF ARGUMENT Ee Ate iavebin es viene keel oe 


ARGUMENT: 


I, On A Motion To Vacate Alimony, It Is Not Reversible 
Error To Admit Over Objection Bills And Receipts Kept 
As Records In The Course Of Business To Corroborate 
Testimony As To Net Operating Income For A Given 
FCAT rere Wa Rive! eyeea tol Miele Elalat nail Teatss eile! ce 


II, The Court Did Not Abuse Its Discretion In Modifying 
An Alimony Award From $65.00 To $40.00 Monthly 
On Unimpeached And Uncontradicted Evidence Show- 
ing The Former Wife Had Received An Increase In 
Salary And Was Possessed Of Assets And Was Not In 
Need Of Support And Enjoyed A Net Take-Home Pay 
In Excess Of The Combined Eamings Of The Former 
Husband And His Present Wife, And That The Former 
Husband Was Financially Unable To Continue Pay- 
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BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


Appellant sued for absolute divorce January 6, 1956 claiming 
adultery and moved for alimony pendente lite (J.A. 3 & 4). A Domes- 
tic Relations Commissioner's report dated February 14, 1956 showed 
government employment by appellant with a take home pay of $320.10 
monthly, cash assets, but a net deficit of $54.90 after expenses (J.A. 6). 
Appellee, engaged in the sightseeing business, listed a gross income 
before any deductions of $415.08 and a net income of $141.87 per month 
(J.A. 7). These net figures in either case did not include monthly pay- 
ments on outstanding obligations. No children were born of the marriage. 
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The court entered an order pendente lite, March 13, 1956, grant- 
ing alimony of $40.00 monthly (J.A. 11). Appellee later moved to 
vacate the award, and another Commissioner's report (October 23, 1956) 


noted no practical change in appellant's financial condition, but listed ap- 
pellee'’s income as $260.00 and a net deficit of $70.22 on a monthly ba- 
sis, after expenses, with accompanying remarks indicating a gross 
monthly income of $444.44 (J.A. 12& 12-b, c). The motion was 
denied (J.A. 2-docket entry December 4, 1956). 


Appellee did not testify at the trial on March 15, 1957 and the 
court granted a divorce and alimony of $65.00 monthly (J.A. 15). On 
December 11, 1958 appellee moved to vacate the order of alimony al- 
leging by way of affidavit that appellant had received an increase in salary 
and was receiving a larger income thanhim (J.A. 16). Appellant ad- 
mitted an increase in her salary of about $8.00 weekly in her affidavit of 


opposition (J.A. 18). 


At hearing of the motion on January 5, 1959 appellee testified that 
with two automobiles (a 1948 Packard and a 1951 Chrysler) and the help 
of his present wife he operated sightseeing tours from Virginia to Wash- 
ington (J.A. 19& 26). He had prepared a summary of his income and 
expenses for the year 1958 and his gross receipts were $8, 322.17. 
Operating expenses were $1, 282.05 for gasoline; $219.00 for transpor- 
tation; $329.78 for telephone, automobile rental and tire repair; 
$197.50 for automobile wash, and $3,176.60 for insurance, equipment 
and repairs. His net operating income for 1958 was $2,963.18. He 
did not know his grocery costs, but had paid about $15.00 the week 
previous and $20.00 the week before. He had no medical expense for 
1958 and did not know what he had spent on incidentals. He spent no- 
thing on entertainment and he had no savings or bonds and no surplus 
money at the end of the year (J.A. 19, 20, 21, 22 & 23). 


Appellee further testified appellant was steadily employed by the 
Department of Defense, and had been since 1942; that she owned a quarter 
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section of land in Concordia, Kansas (J.A. 23), from which she received 
money during the time they were married (J.A. 26); that she lives at 
1200 South Courthouse Road, Arlington, the Dominion Plaza Apartments, 
which offers a switchboard and secretarial service and apartments are 
advertised starting at $92.00 monthly; that two and one-half years ago 
she had about $2,000.00 cash in the bank, two savings accounts in Postal 
Savings and another in Kansas of about $700.00 and one in Washington of 
about $600.00 and government defense bonds. Since their separation 
she had purchased a car which he believed was a 1956 Ford. (J.A. 24 & 
25). | 


Appellee offered into evidence over objection what had been marked 
Exhibits 1 through 6, and which comprised summaries of business operat- 
ing receipts, bills and invoices. : 


The appellant offered no evidence. 


The court entered an order January 13, 1959 reducing alimony 
from $65.00 to $40.00 monthly effective February 1, 1959 (J.A. 27). 
Notice of appeal was filed January 14, 1959 (J.A. 28). 


SUMMARY OF ARGUMENT 
I 


Where appellee by sworn and uncontradicted testimony showed the 
court that he, with the help of his present wife, earned a gross income 
in his sightseeing business of $8, 322.17, with business operating ex- 
penses of $5, 358.99, leaving a net operating income of $2,963.18, bills 
and vouchers kept by the appellee in the course of his business and as a 
part of his business records were admissible into evidence over objec- 


tion in corroboration of his sworn statements. 
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II 


Where the uncontradicted evidence before the court showed appel- 
lant, before and since granting of the divorce and alimony, had been 
steadily employed by the government and had cash assets, savings ac- 
counts and bonds, some of which were not revealed to the Domestic Rela- 
tions Commissioner, and where the evidence further showed that appel- 
lant owned a farm in Kansas from which she derived income, which also 
was not reported to the Commissioner, and that she had received an in- 
crease in Salary since being awarded alimony which brought her net take 
home pay (approximately $4,000.00) to a figure in excess of the combined 
net earnings of both appellee and his wife, and no children were involved 
or need of financial assistance was shown by the appellant, as compared 
with the uncontradicted evidence showing the joint efforts of both appellee 
and his wife returned a net operating income from his business of 
$2,963.18, subject to taxes and from which all living expenses had to be 
paid in addition to the $65.00 monthly award to appellant, and that the ap- 
pellee had no realty, savings, bonds, or surplus money at the end of 1958, 
the court exercised its judicial discretion without abuse in modifying the 
award of alimony from $65.00 to $40.00 monthly. 


ARGUMENT 


I 


APPELLEE'S SWORN TESTIMONY STANDING ALONE JUSTI- 
FIED THE COURT IN MODIFYING THE ALIMONY AWARD. 
THE ADMISSION OF CORROBORATIVE EVIDENCE, BILLS 
AND VOUCHERS, KEPT IN THE COURSE OF AND AS A 
PART OF HIS BUSINESS RECORDS IS NOT REVERSIBLE 
ERROR. 





Appellee testified without objection as to his gross operating income, 
the individuai items of business expense and the net operating income. re- 
alized by the joint efforts of himself and wife. Since this evidence was 
not contradicted or in any manner impeached, the court was under obliga- 
tion to accept it as true and judge the case accordingly. His sworn 
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testimony, therefore, without anything more, was sufficient to establish 
his net business operating income for 1958. The bills and vouchers for 
business operating expenses were offered in evidence over objection by 
way of corroboration. They constituted original records accumulated 
and kept in the regular course of business and therefore admissible 
under the exception to the hearsay rule. Were they not, however, the 
admission would not constitute reversible error, for without them the 
record was complete and sustains the judgment of the court. 


Appellant (Br. 6) cites among others the case of McMahan v. 
Musgrave, Tex. Ct. Civ. App., 229S.W. 2d 894 as authority for error 
in admission of the bills and vouchers in this case. A reading of the 
McMahan case shows a repair bill was used in establishing a claim for 
damages, but the court there said it was not reversible error even though 


the bill was hearsay because it added nothing to the case. 
| 


II 


IT IS NOT AN ABUSE OF DISCRETION TO MODIFY AN 
ALIMONY AWARD WHEN BASED UPON AFFIDAVITS OF 
BOTH PARTIES AND THE UNCONTRADICTED TESTI- 
MONY OF THE FORMER HUSBAND SHOWING THE 
FORMER WIFE RECEIVED AN INCREASE IN SALARY 
AND WAS POSSESSED OF CONSIDERABLE ASSETS AND 
A NEED OF FINANCIAL AID NO LONGER EXISTS. 

The evidence adduced at trial of the divorce action upon which the 
court predicated its award of $65.00 monthly on March 15, 1957 has not 
been made a part of this record. The appellee did not testify at the 
trial, and whether appellant presented a true and accurate picture of ap- 


pellee's financial condition at that time is not known. It is doubtful. 


Appellee’s evidence in brief on the motion to vacate, however, 
shows possession of assets, realty and personalty by appellant not be- _ 
fore revealed to the Domestic Relations Comm issioner; the fact she had 
received an increase in salary; the fact that she enjoys a net take home 
income in excess of the combined earnings of appellee and his present 
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wife; the fact that no children are involved; that the appellant enjoys a 
higher standard of living and, in fact, that an award to appellant at this 
time cannot be predicated upon need. Actually, alimony in any sum to 
appellant on this record shows it to be a gratuity, and that appellee is 
unable to pay $65.00 monthly. 


Appellant argues figures but fails to justify even the reduced award 
of $40.00 monthly except as a penalty for adultery, and this court, 
Wheeler v. Wheeler, 88 U.S. App. D.C. 193, 188 F. 2d 31, laid at rest 
any penalty theory by holding alimony to be an incidence of NEED and not 
an assessment by way of punishment. 


Appellant further argues (Br. 10) that appellee tried to justify a 
modification by the fact he has since remarried. That fact was related 
in his affidavit (J.A. 16), but the evidence adduced in court showed his 
wife worked along with him in the operation of his sightseeing business, 
and, rather than being an added expense, she helped increase the gross 
revenues. Any argument the court used remarriage to support modifi- 
cation fails completely. 


The view of this court is stated in Eliasson v. Eliasson, 68 App. 
D.C. 391, 98 F. 2d 263: 


There must be a manifest abuse of discretion 
to justify interference in such a case by this court. 
Garrett v. Garrett, 61 App. D.C. 309, 62 F. 2d 
471; Jackson v. Jackson, 62 App. D.C. 346, 68 
F. 2d 393. 


This court also considered the same problem in Fioravanti v. 
Fioravanti, 98 U.S. App. D.C. 23, 231 F. 2d 776: 


The question is whether the District Court 
may in its discretion reduce or cancel, at a later 
date, periodic installments of payments for main- 
tenance as of the time when application for such 
relief is made. We re-affirm our decision in 
Dausuel v. Dausuel, 90 U.S. App. D.C. 275, 276, 
195 F. 2d 774, 775, that the court may do so. cf. 
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Kephart v. Kephart, 89 U.S. App. D.C. 373, 380, 

193 F. 2d 677, 684, cert. denied 342 U.S. 944, 

FIP A in On A SY (Ki A ! 

In arguing error the appellant considers only Soe situation. 

The court, however, in the exercise of its discretion considered the 
whole of the evidence which was neither impeached nor contradicted. 
The whole of the evidence, in fact, demonstrated no need of financial 
aid for any reason by the appellant, and, in fact, showed present inability 
of appellee to pay. In rightfully exercising its discretion in modifying 
the award from $65.00 to $40.00 monthly, the court was most gracious 
to appellant in modifying rather than vacating entirely. 


CONCLUSION 


The court rightfully and properly exercised its judicial discretion 
in modifying the award upon the whole of the uncontradicted and unim- 


peached evidence. The judgment of the court should be sustained. 


Appellee respectfully requests this Honorable Court to assess a 
fee against appellant for legal services rendered. Appellee makes such 
request for the reason he believes this appeal flows from feelings, and 
for the further reason that legal services were required in connection 
with two motions to stay filed by appellant, both denied, and a motion to 
adjudicate appellee in contempt for complying with the order of the court, 
also denied. : 


I 
| 
I 


Respectfully submitted, 


REX K. NELSON 
211 C Street, N. W. 
Washington 1, D.C. 
Attorney for Appellee 
Of Counsel: } 


MURPHY & NELSON 
211 C Street, N. W. 
Washington 1, D. C. 








